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Ralph Davies
BUSINESS STRUCTURES
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Sole Trader/SoIe Proprletor




Key Elements




Weighing it up

Pros Cons
2 Control 2 Unlimited Personal Liability
2 Ownership 2 Restricted Growth

2 Easy to set-up
2 Minimal Reporting Obligations
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Partnership




Key Elements



Weighing it up

Pros

D

D

D

D

Easy to set-up

Minimal Reporting Obligations
Equal Responsibility

Share Profits

Cons
2 Joint and Several Liability

2 Liable for actions of other
partners

2 Partner Disputes
2 Difficult to transition
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Key Elements




Weighing it up

Pros Cons

2 Limitation of Liability 2 Enhanced Reporting
2 Enhanced Credibility 2 Shareholder’s Rights
2 Raising Capital 2 Costly Management

2 Transfer of Ownership
2 Management
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Trust




Key Elements




Weighing it up

Pros Cons

2 Limitation of Liability 2 Complexity

2 Privacy 2 Fiduciary Duties
2 Asset Protection 2 Expensive

2 Restricted Trustee Powers
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Lauren Woolley
Practical Tips
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Registration

Business Structure?

Intended business and
company hame?

Address and contact details
for company and directors?

Tax file number?

Australian Business Register

Trust Deed
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Trademarks

BUT 1REGISTERED

I CREATED
IT FIRST !

o / Maxs) ® SIMILAR

LOGO LOGO

IT FIRST
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Location

Purchase

&, GST & Stamp Duty

Vacant Possession A

Due Diligence
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Location

Lease

Commercial
or
Retail

PRIME RETAIL SHOP
IN TOP LOCATION
Ground Floor 134 sq m approx.
First floor 50 sq m approx.

'CHARLES EMMETT 0402 358 069 EMM'ET"S

ANDREW MILLIGAN 0421559992 e es

RETAIL SHOP OF 100 SQ M
FOR LEASE
IN PRIME LOCATION,
ATTRACTIVE TERMS

ANDREW MILLIGAN
0421559992
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Fit out and Equipment

2 Up front costs

l .‘ "Ii 2 Maintenance and repairs

2 Modifications
- | 2 Quality
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Licenses and Regulations

E” Food Premises

Registration

¥ Liquor Licence

& Food safety
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Employees

What are their entitlements?
What are their pay rates?
Can they work in Australia?
Child labor laws?

© O O O
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Mike Chenoweth

WHAT HAPPENS WHEN IT ALL
GOES WRONG?
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Partnerships

Each state has its own separate legislation that deals
with partnerships.

In Victoria, it is the Partnership Act 1958 (VIC).

The Partnership Act has rules for how a partnership
can be formed, dissolved and for how assets are to
be distributed.
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Shareholder Disputes

Primarily dealt with under the Corporations Act 2001
(Cth), associated rules, as well as general law.

Often involve issues of alleged oppressive conduct
against the company generally or against
shareholders.

Relief can include:

(i) Injunctive relief — either mandatory or prohibitive;
(ii) Orders to purchase shares; or
(iii) Appointment of receiver/liquidator.
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What is Bankruptcy?

“Bankruptcy is a legal process where you're
declared unable to pay your debts. It can release
you from most debts, provide relief and allow
you to make a fresh start.”
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https://www.afsa.gov.au/insolvency/cant-pay-my-debts/what-happens-my-debts
https://www.afsa.gov.au/insolvency/cant-pay-my-debts/what-happens-my-debts

Consequences of Bankruptcy




Consequences
of Personal Insolvency

# A Trustee will be appointed to your estate.

B8 Your assets will “vest” in that trustee.

$ Trustee can (and will) investigate historical

=1 You may need to pay income contributions.

B May have to forfeit your passport.

® Not all debts are released.

Q
-»
\
O
-»
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Figure 1: Total personal insolvencies by financial year
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Figure 5: Creditor concentration in active personal insolvencies in 2021-22
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Consequence of Corporate
Insolvency
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Appointment of Administrator

« An independent person is appointed to take control of the
company for a short period of time to protect the status quo
while investigations into the company’s affairs are undertaken.

« The administrator has all the powers of the directors of the
company to manage the company’s affairs.

« The administrator takes control to ultimately put 3 options to
creditors:

1. Return the company to its directors;
2. Enter into a Deed of Company Arrangement; or
3. Place the company into liquidation
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Appointment of Liquidator

» An independent person is appointed to take control
of the company’s affairs for the purposes of
realising its assets (where there any) for the

purposes of making a distribution to creditors and
then members.

 Liguidator can (and will) investigate the affairs of
the company.

» Will look to historical transactions.
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Insolvencies by the numbers
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Winding Up applications filed with the Court in April 2023

Winding Up Applications and Court Liquidations
April 2022 - April 2023

Australia
Winding Up applications
(Ne.)

203
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Formal Appointments in April 2023

Voluntary Administrations and Voluntary Liquidations
April 2022 - April 2023

Formal Appointments

Creditors'/Members’ Voluntary Liquidation

Court Liquidation

Voluntary Administration
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First time a company enters external administration or has a controller
appointed, by industry

* Financial

EROES




What to do if things do go
wrong?
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